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Opi ni on by Hanak, Adm nistrative Trademark Judge:

Team Heal th, Inc. (applicant) seeks to register in
typed drawi ng form ACCESS NURSE for “physician referra
services” (Cass 35) and “providing health care information
by tel ephone by neans of a triage service and schedul i ng
services for persons to attend health-rel ated cl asses
of fered by hospitals, clinics, and health care providers”
(G ass 42). The application was filed on April 4, 2000

with a clained first use date of Decenber 1995.
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At the request of the Exam ning Attorney, applicant
di scl ai ned the exclusive right to use NURSE apart fromthe
mark in its entirety.

Cting Section 2(d) of the Trademark Act, the
Exam ni ng Attorney has refused regi stration on the basis
that applicant’s mark, as applied to applicant’s services,
is likely to cause confusion with the mark ACCESS NURSI NG
SERVI CES and desi gn (shown bel ow), previously registered
for “providing nursing personnel to render health care
services to patients, excluding educational, counseling,
psychol ogi cal, or consulting services provided to, or
related to the professional and personal devel opnent of,
heal th care professionals.” Registration No. 2,057, 656.
This cited registration contains a disclainmer of the words

NURSI NG SERVI CES.

When the refusal to register was nmade final, applicant

appealed to this Board. Applicant and the Exam ning
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Attorney filed briefs, and were present at a hearing held
on Septenber 19, 2002.

In any |ikelihood of confusion analysis, two key,
al t hough not exclusive, considerations are the simlarities
of the marks and the simlarities of the goods or services.

Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

1098, 192 USPQ 24, 29 (CCPA 1976). (“The fundanent al
i nqui ry mandated by Section 2(d) goes to the cunul ative
effect of differences in the essential characteristics of
the goods [or services] and differences in the marks.”)

Considering first the marks, we note that marks are
conpared in ternms of visual appearance, pronunciation and
connotation. In terns of visual appearance, the two marks
are only somewhat simlar in that the registered mark is
depicted in a decided stylized manner. In terns of
pronunci ati on and connotation, the two marks are decidedly
nmore simlar. Cbviously, one would not pronounce the
design feature in the registered mark. Thus, in terns of
pronunci ati on and connotation, the conparison is between
applicant’s mark ACCESS NURSE and regi strant’s mark ACCESS
NURSI NG SERVI CES.

However, applicant has properly nmade of record over 60
third-party registrations of marks containing the word

ACCESS whi ch are for goods or services in the health care



Ser. No. 76/016,938

field. At page 11 of its brief, applicant argues “that the
term ACCESS is very dilute in the health care industry and
is therefore entitled to a very narrow scope of protection
inthis field.” 1In response, the Exam ning Attorney
concedes at page 3 of her brief that in the health care

i ndustry, the term “access” is indeed “weak.”

Despite the weakness of the term “access” in the
health care industry, we would neverthel ess find that
applicant’s mark and registrant’s mark are simlar enough
such that if they were used on related services directed to
t he sane purchasers, there would be a |ikelihood of
confusion. However, such is not the case. Applicant’s
services are directed to ordinary individuals. On the
ot her hand, registrant’s services of providing nursing
personnel are directed to hospitals, nursing hones,
doctor’s offices and other institutions. Mreover, the
users of registrant’s services (health care providers) are
sophi sticated, a point which the Exam ning Attorney
concedes at page 8 of her brief. |In this regard, the
predecessor to our primary review ng Court has held that
health care providers are “a highly intelligent and

discrimnating public.” Warner Hudnut, Inc. v. Wander Co.,

280 F.2d 435, 129 USPQ 411, 412 (CCPA 1960). CQur primary

reviewi ng Court had nmade it clear that purchaser
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“sophi stication is inportant and often di spositive because
sophi sticated consuners nmay be expected to exercise greater

care.” Electronic Design & Sales v. El ectronic Data

Systens, 954 F.2d 713, 21 USPQ2d 1388, 1392 (Fed. Gr.
1992).

At page 8 of her brief, the Exam ning Attorney,
W t hout evidentiary support, specul ates that “the
regi strant’s services nmay be encountered by the same
pati ents” as applicant’s services. (Enphasis added).
Assum ng for the sake of argument that on rare occasion an
i ndi vi dual may use nursing personnel placenent services
(registrant’s services), such “overlap in custonmers is too

small to be significant nuch I ess dispositive.” Electronic

Design & Sales, 21 USPQ2d at 1392.

G ven the fact that applicant’s services and
registrant’s services are directed to different purchasers,
and the additional fact that the purchasers of registrant’s
services are sophisticated, we find that the
cont enpor aneous use of applicant’s mark and registrant’s
mark is not likely to result in confusion, m stake or
decepti on.

Decision: The refusal to register is reversed.



